As investigations into cum-ex gather pace, firms set to feel repercussions for years

to come
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The UK Financial Conduct Authority (FCA) last month brought its largest-ever cum-ex-related enforcement action, marking yet another
milestone in a saga that looks to be some way from reaching its conclusion.

The FCA fined the now-dormant ED&F Man Capital Markets £17.2 million for helping clients claim illicit tax rebates from Danish tax
authorities between 2012 and 2015. According to the FCA, ED&F Man Capital Markets helped clients — who were mostly U.S. pension
funds — to reclaim £20 million in tax on dividends from shares that they never owned or paid taxes on. It is the latest big money
development in the share-selling practice known as cum-ex, but few observers would bet on it being the last.

Loopholes

Cume-ex involved the exploitation of tax loopholes that related to dividend payments. Shares were traded so as to disguise the identity of
the owner, to enable more than one party to claim rebates on capital gains tax, even though that tax had only been paid once, at most.
The authorities in a number of countries eventually got wise to what was happening. As a result, some are looking to recoup the money
they paid out in tax rebates, and to hold to account those they believe were responsible for the practice, which led to billions being paid
out.

It would be easy to view the fine imposed on ED&F as an irrelevance, given that it is not a fully functioning company, but that would be
a mistake. The fine should instead be seen as a reminder of the impact that cum-ex continues to have, more than a decade since the
loopholes that led to it happening began to be closed.

A number of jurisdictions are now seeking to identify both the architects of cum-ex schemes and those who benefited from them. The
widespread nature of cum-ex means that those financial institutions involved — and the individuals who worked within them — will need
to take a close look at their conduct in previous years.

Investigations gather pace

Cum-ex was seemingly a practice that affected more than a dozen European countries, meaning that ED&F is likely to be only one in
a long list of organisations and people targeted by the authorities. The sheer scale of cum-ex trading, the scope of the investigations
in various countries and the likely number of participants makes it unlikely that cum-ex will be confined to the history books in the near
future. To put it bluntly, firms which were involved in the practice should be taking the most informed advice as quickly as possible.

Last year, articles were being written about the FCA fining the London-based brokerage The TJM Partnership £2 million for compliance
failings linked to suspected cum-ex. One year on, the regulator has issued a cum-ex fine more than eight times bigger than that
imposed on TJM. It would be wrong to make too many direct comparisons between two cases that do differ in some ways, but they both
involve cum-ex and can both be viewed as indicators of the gathering pace of investigations, as authorities follow the trail to identify
those responsible.

The FCA has come down hard on ED&F, and has highlighted the fact that the company did not have systems and controls in place to
monitor or review the activities of the trading desk that oversaw the cum-ex transactions.

Cross-jurisdictional concern

Meanwhile, the Danish tax agency SKAT has filed more than 500 lawsuits against those it believes devised such schemes in Denmark,
the UK, the United States, Dubai, Germany, Malaysia and Canada in a bid to regain the $2 billion it believes it lost to cum-ex. It has
said that by 2027 it will have spent an estimated $380 million in bringing cases to UK courts.

In Germany, the authorities are focusing on the banks that facilitated the transactions, adding them as confiscation parties to criminal
cases against individuals.

The investigations into cum-ex may still be unfolding, yet it is clear that this is a cross-jurisdictional issue: those who were involved may
well have to look beyond their own borders to gauge where any potential investigation they face may originate.

Internal investigations

On a more micro level, companies which believe they may become the subject of a cum-ex investigation need to plan and conduct an
internal investigation to identify and put right any wrongs that still exist. This will not magically make the problem go away, but it may
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have some effect in terms of any decision taken by the authorities about whether to prosecute, as well as the size of any penalties they
may look to see imposed.

The repercussions of cum-ex are still being felt and are likely to last long into the future. Those who were involved in it must ensure that
they are prepared for what may be about to happen.
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